UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

FOURTH DIVISION \,(D/ -

lLJ
ﬂ,
Patricia Welsch, by her father and natural )
_guardian, Richard Welsch, et al, on behalf
-of herself and all other persons similarly )
situated,
)
Plaintiffs, MEMORANDUM ORDER
)
vS. No. 4-72-Civ. 451
)
Arthur E. Noot, et al,
)
Defendants,
)

o

The Consent Decree zpproved by this Court on September 15, 1980, has two
major purposes: imorovement of institutional conditions for mentzlly retarded
State hospital residents and provisiom of comrmumity placements for some B0O of
those residents, The success of the depopulation program depends on the avail-
ability of appropriate community day programs. The Decree was carefully de-
signed to prevent the mere '"dumping" of hospital residents in the community
without adeguate concern for their future welfare. The key anti-dumping pro-
vision of the Decree is found in paragraph 26:

All persons discharged from state institutions shall be provided

with appropriate educational, developmental or work programs,

such as public school, developmental achievement programs, work

activicy, sheltered work, or competitive employment,

Under pzragraph 22, an individvalized plan is prepared to ensure that the re-
quirements of paragraph 26 are met for each resident who is discharged.

Plaintiffs' motion to enforce paragraph 26 now before the Court raises
the dual issues of what constitutes appropriate day programrning and what is the
obligation of the Cormissioner of the Minnesota Department of Welfare to assure
that this prograr—ing is providad. Although the motion arises in the context
of a reduction in devalopmentzl achievemegnt center (DAC) services to a single
individual, the issues ermbraced by this motion are of importance to the class
as a whole, especizlly in light of the potential for widespread future reduc-
tions in DAC services due to budget limitatioms.

Defendants respond teo the motion for enforcement by arguing that the
actions of the Commissicner are within the requirements of the Consent Decree,
that the Court is without jurisdiction, that the Court should abstzin from
deciding the paragraph 26 issue until the Minnesota Supreme Court rules in the
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cgse of Lindsfrom v, Stare, No, 9273 (Minm, Dist, Ct., 9th Judicial Dist., Dec.

10, 1981), appeal filed sub mem., Swenmsop v, State, No. 82-34 (Minmn. Jao. 11,

1982}, and that this Court should certify controlling questions of State law to
the Mipnesota Supreﬁe Court,
This Court has determined tbaﬁ, in order to comply with the Consent De-
-'cree and to promote its essential purposes, plaintiffs’ motior{ for enforcement
of parégraph 26 must be granted. Defendamts' various procedural cbjectioms do
not breél#de the relief sought becsuse all of these objectiuvns £ail to recog-

nize the significance of the Consent Decree that defendants have entered into.

I. Factual Backeround
| . The Court Monitor has already issued detailed findings of fact on this
dispute. - The following i; intended as a brief introduction to the circumstances
at issue.

1 .

Bruce 1. was born in St. Cloud, Minnesotsz, on July 28, 1941, The Stearns
County Probate Court committed him as "feeble-minded" on March 26, 1946, and he
was admitted to Faribault State Hospital on June 20, 1947, The next 3& years.
| of hisllife were spent in the State hospital system. In 1963 he was trans-
ferréd from the Fﬁribault facility to Cambridge State Hospital, and in 1925 he
was tranéferred to Brainerd State Hospital. The diagnosis of Bruce L, con-
dncted at that institution included microc;?haly, profound mencal retardation,
vizugl handicaps, major wotor seizures, spasticity, and severe quadreplegia.

He is non~zmbulatory, but 4is able to propel hiimself slowly in a wheelchair.

As regurired by paragrzpn 26 of the Conssnt Decree, a plan for his disoharga.
from the State hospiral system was prepared, This plan spscifi=d that Bruee L,
would be digcharged to the Ridgewood group home opefated by Project Independenc
in Worthimgton, Minneseotz, and ‘that he would attend the Wobles County DAC on
Mondays through Fridays for six hours per day.z Stearns County, as the eounty
of finanecial respomsibility, would pay for the cost of his DAC atsendance,

On March 30, 1981, Bruce L. was provisiomally discharged and the require-
ménts of the discharge plan went inte =ffect. Beginning on September 3, 1981,
hewever, Stearns County amnounced g series of budgetary policiss that had the
effect of threatening z reduction in the number of days per week that Bruce L.
would be able £o attend tche Noﬁles County DAC as well as possible demissiaﬁ of
Bruce L. from both the Nobles County DAC and the Ridgewood group bnma.s

On May 11, 1982, the Court Monitor adopted the findings, conclusions, and

recommendations of the hearing officer and recommended to the Court that:
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becav.se

The DAC programming for Bruce L. should not be decreased from five
to three days per week but rather should be maintained at a five
day level until such time as Bruce's interdisciplinary team deter-
mines that a modification of his DAC programming is necessitated
and justified on the basis of individual need. Paragraph 26
Hearing Supplemental Findings of Fact and Recommendations at 5
(May 11, 1982).

Pursuant to paragraph 95(h) of the Consent Decree, plaintiffs moved for enforce-
ﬁeﬁt, and a hearing was held by the Court on May 26, 1582,

As matters stood on that date, plaintiffs alleged that Bruce L. could
only be assured for {unding for two or three days per week of DAC programmtng.4
Plaintiffs calculated that an additional $1,409 would be necessary to provide
full DAC services for the rest of 1982. Although the Nobles County DAC would
no longer demit Bruce L. for lack of full week funding,s plaintiffs alleged
thatr he might lose his residential placement at Ridgewood group home because
the staifing of that facility assumes that residents will normally attend DAC

6

five days per week.

I1I. The Requirements of Paraecraph 26

The Court Monitor found that the word "appropriate' in paragraph 26 "en-
visions an individualized determination of the services to be provided to each
discharged person.' Paragraph 26 Hearing Findings of Fact and Recommendations
at 20 (April 7, 1982). The propriety of this interpretation is established by
reference to 2 number of allied provisions of the Decree. ZParagraph 21 re-
quires an annual individual assessment of the needs each resident will have for
commmunicy services asfter discharge. The focus of this assessment is to be on
the nzeds of the resident rather than the services that may already be avail-

reguires the preparation of an individualized discharge

to each discharged class member, After discharge into the cormenity, the county
social worker is required to visit the class member, both to ascertain that he
or she is receiving the services required by the discharze plan and to review

the "appropriatzness" of the placement. Paragraph 24 provides that "[plersons
discharged from state institutions shall be placed in community programs which
appropriately mee:z their individual needs.'" In sur, ths Tzcree contemplates a
system of individually designed and executed community programs.

The Court Monitor found and the Court concurs that "[i]n determining the
appropriate level of DAC services the first consideration should be the dis-
charge plan." Paragraph 26 Hearing Findings of Fact and Recormendations at 21
(April 7, 1982). This conclusion is justified because the discharge plan is

the product of the persons who have the most knowledge of the resideat's




individual neede. Deviations from this plan are permissible, but the changes

must be made on the basis of the individwalized needs of the class memhér.7
The Commissioner of Public Welfare is responsible for assuring that each

clags member receives appropriate paragraph 26 services, Paragraph 26 does not

specify any responsible person or enrity, but the duty of the Commissioner is

‘evident from paragraph 1 of the Consent Decree:

Taless otherwise specified, the actioms required by thie Decree
are the joint responsibility of the defendant Commissioner of

sblic ¥Welfare apd the defendant Chief Executive Officers of
Brainerd State lospital, Cambridge State Hospital, Faribault State
Hospital , Fergus Falls State Hospital, Moose Lake State Hospital,
Rochester State Hospital, St. Peter State Hospital, and Willmar
State Hospiral, their successore in office, agents, emplovees and
2ll persons im active concert or participation with them,

Tne Cours must ¢comstrue the Consent Decree "as it is written," United States v.

ITT Continental Baking Co., 420 0,5, 223, 236 (1975) (citing United States w.

Armour & Co,, 402 U.5. 673, 6B1-82 {1971)), end there is good reasom to place
the uvlrimate burden for the actionms in paragrzph 26 on rthe Cormissioner. If
the specter bf dumping is ro be avoided, it is vitally important that the re=
quirements of paragraph 26 be realized, and this cannot be left to the uncer-
tainties of the policymaking processes in Minnesota's 87 counties,

pefendants respond that the Decree incorporates State law oo the alloca-
tion of duties between the Commissioner and the counties and therefore that re-
sponsibility for determining the level of DAC services Bruce L.-will receive
rests with Stearns County, not the Cocmissioner. Defendants draw upon the
Ccmmﬁnity Soeisl Services Act (CSSA), Minm, Laws 1979, ch., 324 §§ 1-12 {codi~-
£ied as ercnded &t Minn. Stet.Anm§§258E,01-.12 (est 1982)), vhich had a&s its
surpose the trensformacion of corrmunity social service programs In Minnesota
into a coumty zd=inistared, State supervisad system. See Himm, Stat%??OZSEE.OZ
(West 1982). Under the €384, the counties are responsible for platming and
funding community social services, see Minn, Stat, fnn, § 256E,.08 (West 1932),
while the Cormiesioner sets geneval standards and reviews the activities of the
counties. See Ninn. Stat. Anm, § 256E.05 (Vest 1982). The CSSA was enacted
in 1979, and defendants maintain that the Decree, approved by this Court in
1980,'§as designad to incorporate the new State legislation. Defendants cite a
number ¢f paragraphs of the Decres which either reflect the structure of the
CSSA as a county administered, State supervised pystem for the provision of
community sccial service programs or else explicitly alloczte Tesponsibilities
to the counties.s Defendants also refer to initial drafts of the Dacree to
show that, while the plaintiffs originally sought to make the Commissioner
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responsible for the planning and provision of commnity services, defendants
prevailed in their view that the Decree should be consistent with the structure
9
of the CSSA. Defendants acknowledge that paragraph 26 is silent on the alloca-
tion of responsibility, but they argue that this paragraph is merely a statement
of the general requirements for community day programs, Defendants conclude:
4 review of all those portions of the Consent Decree pertaining to
comnunity placements and a review of the position papers and drafts
preceding the Consent Decree, leads to the inescapable conclusion
that the Consent Decree adopts the relationship established by ex-
isting state law between the counties and the defendant eco—missioner.
Therefore, the responsibility for determining whether Bruce will
receive three or five days of DAC per week falls upon the counties,
and not the Commissioner. That decision is one, "otherwise speci-
fied" as the responsibility of someone other than the Commissioner.
Consent Decree, paragraph 1. As long as Stearns County is comply-
ing with state law and the Commissioner's supervisory policy direc-
tives, there is no basis for this Court to find non-compliance.
Defendants' Responsive Memorandum - Parzgraph 26 Compliance at 37.
Defendants' theory requires z logical step that this Court is unwilling
to take. Even if the Comsent Decree limited the Cormissioner to his statutory
role within the structure of the CSSA as a county administered, State supervised
system for the provision of commnity social services, this would not mean that
he would be without responsibility under parzgraph 26. The Commissioner would
still have to be guided by paragraph 26 in his role as the coordinating policy-
meker for the CSSA. But the Court finds that the obligation of the Commissioner
under paragraph 26 goes further than the role envisioned for him by the State
legislsture when it enacted the CSSA. PFaragraph 1 of the Consent Decree ac-
cords the Cemmissiener responsibilicy for the actions specified in paragraph 26,

znd it is highly significant that the relsvant substznce of paragraphs 1 and 26

remained unchangad throughout the negotiaticn process leading up to adoption of

t-j.

the final languege of the Consent Decree. The Court zgrees with plaintiffs
that the provisions of the Consent Decree cited by defendants which reflect the
structure of the C8SA do not detract from ;be Commissioner's clear responsibil-
ity vnder peragraphs 1 and 26, Plaintiffs ray have acquiesced in defendants'
demands that the Consent Decree follow tha CSSA and involve the counties in the
planning and provision of community services for class members, but this did
not remove from the Commissioner ultimate responsibilicy for assuring that
these services are provided, The Commissioner must proceed with vigor and dil-
igence to do everything he can to assure the provision of appropriate day pro-
10
gramming to discharged hospital residents.

This Court now turms to the guestions of wnether Bruce L. is receiving

the services he is entitled to under paragraph 26 and if the Commissiomer has
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lived up to the responsibilities imposed upon him by the Decree.

ITTI. The Case of Bruce L.

4. Appropriateness of Reduction in DAC Services

The actions ‘of Steasrns County threaten Bruce L. with a reduction in the
DAC services specified in his individuslized discharge pian, and this reduction
1; not based on Bruce L.'s individual needs., Further, the Court Monitor found
that the evidence submitted by plaintiffs supported the continvation of five
days- of DAC service per week for Brice L. The Webles Coﬁnty sorial worker as;
signed to Bruce L., stated that full time DAC services are necessary 1f Bruce L.
is to retain the skills he has learned since his discharge from the State hos-
pital system and if he is to comtinue his developmental growth. The Nobles
. County BacC directof said that it is Important for Bruce L. to be placed in a
sitvarion where he is required to interact with other people and that a reduc=-
tion in DAC attendance for Bruce L. would resulr in a regress in his socializ-
ation skills. The DAC director also stated that Bruce L, must participate inr
the DAC program wiﬁhout interruption if he is to continue progress toward the
redlization of his potential. The director of Ridgewood group home found that
Eruce L,'s prograss requires full time DAC attendance. The Court concurs with
the Court Moritor that a reductiom in services to Bruce L, would be inapprop-
riate under parzgraph 26 of the Comsant Dec?ee.

Defendants did ﬂot submit any evidence to show that three days per week
would be more appropriate than five in Truce L.'s indiwvidual case. Defendants
stated that they did not wish to arzue for the appropriateness of three ovér
five; they viewed. the reduciionm as an uvnioriunate corsequence of budgetary lim-
isations rather than an action that is justified from the standpoint of treﬁt-
TenC. They maintained that a return to Tull programming should be expected ia
the-future wnen the Stearns County budget is more healthy,

D&fendants"posture gleszes over the true issuves in this dispute. The
first issuve is vhether the radvction in service is appropriate under paragraph
26, The terms of the discharge plan as well gs the evidence submitted by
plaintifls devonsirate thar the reduztien does not meet the criterion'of ap-
propriateness. Defendants’ unwillingness to address this issue does mot alter
the situation. The second issue is whether the Commiszsioner hés fulfilled his
duty wnder paragraph 26 to assure the provision of appropriate DAC services
for Bruce L, As suggested above, this respongibilicy is not satisfied by mere’
acquiescence in the actions of the counties.
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B. Actions of the Commissioner

Defendants plzce much emphasis upon the case of Lindetyom vw. State, No,

9273 (Minn. Dist. Ct., 9th Judfcial Dist., Dec. 10, 1981), appesl filed sub nom. |

Swenson v. State, No. 82-34 (Mionn, Jan. 11, 1982)., This case imvolved a deci-

gion by Kirtson County to limit the amount of DaC ser§i§es for mentally retarded
Kittsnn County residents being hosted by other counties to three days per week.
The DAC fecipiencs—~none of vhom are class members in the present actiop dis-
charged'ffam the State hﬁspita% iﬁ?tem after Sgptember 15, 1980--fi1e§ appealé
under Minm, Stai??; 256.045(3) (1982). The referee reversed the decision of the
county agency, drewing wpon the languape of Department of Public Welfare Rule
160 that makes provision of DAC services mandatory, The Commissioner awended
the conclusions of the referee, interpreting Rule 160 to allew ﬁ county to limit
DAC services in the face of a sarious budget.deficit. A three judge State dis-
triet court panel affirmed the Cormissicuer, holding the Commissioneir's inter=
pretation ¢f rthe Department of Public Welfare rules at issue was not clearly
erroneous and was, in fact, required by the Minnesota DAC statutes, In particu-
lar, the court drew upon a pravi;ion that 2ltows county boards to make grants
for the estsblishment of DAC centers "witﬁin the limirs of money sppropriated,'
Minn. Stat. Ann. § 252.21 (West 1982), and a provision ﬁha: requires county
boards te provide DAC services "within the sppropriation made availeble for

this purpose." Minn. Stat. Amm, § 252,24 (West 1932}.11 Review df this decision
is néw pending before the Minaesota Svpreme Court.

. Defendants cite Lindstrom o show that State law allows a county to re-
duce DAC sarvices from five to three days per week, On the assumption that the
Minnesota Supremé Court will affirm the State district court, this preopositien
will be conclusively esctablished. Defendants argue that Steerns (dunty's Te-
ductio; in services to Bruce L. is not grounds for finding the Commissioner in
violation of pasragraph 26 beczuse they meintain that the Consent Decreé incor-
porates State law as interprzied by lindscirom on the division of responsibili-
ties between the counties and the Commissioner. Further, defendants argue that
the Cormissionar is fulfilling his respensibilicy undeé Stace law To superviss
the couﬁties g6 they adjust their funding of DAC services to financial con-
straints. ﬁn April 30, 1981, the Commissioner issued Imstruectional Bulletin
#81-35 {Court Momitor Hearing, Ex. 8 (Feb. 5, 1982}), 7This document was ad-

dressed to the councies and stated that, although DAC services are mandﬁ:ory,

a county may reduce the mumber of days of service in the face of decumented
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budgetary limitations. Since the issuance of Ipnstructiomal Bulletin #51-35,
the Commissioner has promulgated additional guldelines on the reduction of DAC
gervices. Through his decisions on appeals by recipiants of county ;ervicés,
the Cowmmissioner has begun te develop a series of precedents to guide the coun-
ties. The ndministrative_decision by the Commissioner inm Lindstrom is an ex-
;hple of this kind of action., 1In another case, the Commissioner affirmed the
referee's reversal of a Beltrami County decision to termwinate all DAC services
fur ?er;uﬁs over sixty-two years of age, Court Monitor Hearing, Ex. 10 (Feb,
5, 1982). 7The Cosmissioner maintained that counties may impose categorical
limitations on services but not categorical exclusions. Io other rulings the
Cormissioner has followed the pattérn of approving reductions in DAC services
for iegitimate financial réasous but of disallowing complete terwinations in

* service. Finaglly, the Commissioner has prepared a policy statemen:.tha: pre-
vanis DACs from terminating service to clients whose funding has been reduced
to allow only three days of attendance per week., Minnesota Department of
Public Welfare, The Responsibilities of D,A.C, Boards in Admission/Discharge
of Pagciclpanes Eligible for Sexrvices Under Minnesots Stacutes 232.23 (May 4,
/1982) {(Court Moniter Hearing, Ex. 34 (Feb. 5, 1982)). This policy led tha
Nobles County DAC to reverse its earlier position that Brure L, would be de-
mijtted for lack of full ueek funding. Defendants rest by asserting:

The Compissioner is fulfilling his supervisery role by issuing

appropriate bulleting and establishing policy in his appeals de-

cisions. As indicered in Lindstrom, this appears co be the role
envisioned by the State Legislature and deemed reazsonable by the

State court, Defendznts' Responsive Mamorandum--Paragraph 26

Compliance at 42,

The Court is unwilling te adopt this view because it ignores the'signif-
izance of paragreph 26 of the Consent Deeree. DParagraph 26 places the Commis-
sioner under an obligarion co assure the provision of appropriate day progranm-
ming. The mere fact thar the Commissioner has exercised some of hils supervisg-
ory avthority dees npt mean thet his actions satisfy the Comsent Decree. The
Eﬁsmissione: mﬁst éo everything he can to assure compliance with paragraph 26.
Althovgh the Commissioner's current regulstions, policy guidelives, and inter-
pretations may allow counties to reduce the number of days of DAC service that
retatdeﬁ citizens receive, it may be that it is within the power of the Com-
missioner te promuilgate other regulatiouns, policy puidelines, and interpreta- i
tions that would assure appropriate DAC services for Bruce L. and other members
of the plaintiff class. Lindstrom does not reach this issue. Rather than dem-
onstrating that he has exhausted all options; the actions taken by the

[
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Commissioner to date that are discussed in the preceding paragraph of this Mem-
erandum Order show that the Commissioner has signifi-cant avthority to direet
the evolution of policy on DAC services, Further, plaintiffs cite a group of
statutory provisions which they say would 21low the Commissioner to assure the
provision Ir.«f DAC service for Bruce I..12 i)efendants respoﬁd bj attempting to
}efu;e the significance that plaintiffs attach to sach of these statutes, The
Court will not reproducé thece discussions of State law here; suffice it to zay
that the_éositions of the parties on the residpal powers of the Comﬁissioner -
remain undeveloped and inconclusive, Beyond the fssue of the express skatutory
authority of the Commissioner, there is the question of what other actions he
might take, The Court would note, for example, thet in their focus onm Linde
strom, defendants have avoided the question of alternative funding mechanisms
for DAC services and the potential of these alternatives for assuring the pro-
vision of services to Sruce L: The iscue q§ alternative financing was raised
in the hearings that led to this Court's Memorendum Qrder of Jamvary 13, 1982,
on paragraph 89 compliance. The Court is simply unwilling to accept defendants'
conclusiqn on the basis of the arguments;which have been presented thus far
that the Commissioner has dome everything be can to. assure Bruce L. of the DAC
services he 15 entitled to under the donsent Decree, A wuch stronger showing
is pecessary before the Court will find the Commissioner in compliance with
paragraph 26. .

Accordingly, the Court's Order shallrincorporate the foilowing directive

to the Cormissioner:

The defendznt Comxissioner of Public Welfare, his successors in

office, and all persoms in active concert or participstion with

him, shall Forthiwith take wvhatever action or actions may be necess

sary to a2zsurs that Bruce L. is provided developmental achievement

center services at the kobles County DAC on a full day, full time

bagis until such time as a modificatiom of his DAC programming is

made in. accordance-with the provisions of the Consent Dacree on

the basis that such modification is necessitated and justified to

meet-his ipdividesl need. 13
Tha Court has rurposely left this directive open-~ended to allow the Cormissioner
to choose the method of assuring compliance that he finds mest favorable.

Dafendants srgus chat one effect of granting plaintiffs' motion for en-
forcement in the case of Bruce L. would be to impose reductions ir wvitally
needed socisl services for other persoms. If the Commissioner orders Stearns
County to provide addftional funds, defendants maintain rhat the momey would
have to come from other county soeial service programs because the Stearns

County social service fund is showing a serious deficit. Defendants point out
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that Stearns County has already significantly reduced social service programs.
The Court views the posgsibility of reductions in social services to other
recipients as a highly unfortunate result, but the rights of the plaintiffs in
this case under the Consent Decree cmnot be ignored in the face of budget lim-
itations, The duty of this Court is to vindicate legal rights, and Bruce L.
should not be treated differently from any other person who has a valid claim
against the government, As this Court gaid in its Memorandum Order of March 23,
19821
Defendants supgest that the current financial elimate hag made it
invpossible for them to strictly comply, but to allow the defend-
gnts to unilaterally change the Decree or to ignore certzin pro-
vigions wien compliance becomes difficult would render the agree-
ment meaningless. Slip. op. at 5.
.The Court continues to be guided by the principle that -the Consent Decree ime-

poses binding obligations .that cammot be shrugged off by moncompliance. See

,_Delaware.Vallev,Citizens'uCouncil-for Clean Ajr v. Pennsvlvaniz, 674 F.2d 276,

984 (3rd Cir. 1982)("ic is obviocus.that a party to a binding judgment cannot
comply with its terms by ignoring strictures placed upon it in the hope that
. they will disappear™).

IV, Jurisdiction, Abstention, and Certification

Now that the Court has analyzed the substantive issves in this dispute,
defendants' ‘“procedural” objections can be readily dismissed.

A, Jurisdiction

Defendznts argue that eny objection Bruce L. has to the reductionm in DAC
s@rviges shovld be reised through the State administrative 2ppazls proecess and
not before this Courr, Defendants' argument here rests once again on their
theory that the Consent Decres incorporates State law, and they arzue that the
proper way for Zruce L, to appezl s reduction is under Minn. Stat. Ann.
£256.045 (West 1982). In further support of this contention, defendants point
to peragreph 27 of the Comsent Decree. This peragraph savs:

A stzre hospital resident or the resident's parent or guardién may

object to a2 proposed commumity placement by appealing the placement

decision pursuant to Department of Public Welfare Rule 185, which

provides zppeal procedures under Minn. Stat, § 256.045, social ser-

vice zppesl. :
Defendants urge this Court to dismise the preseat motion for lack of jurisdic-
tion, .

Once agzin, defendents have fziled to pay proper credence to the Consent

Decree as an independent source of legal obligations for the Commissioner.

Pavagraph 95 clearly endows the Court Moniter and the Court with Jupisdicrion

to consider questions of compliance with the Consent Decree:
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When approved by the Court, the monitor shall be appointed to
perform the following functions in his or her professtional
capacity as a neutral officer of the Court:

a. The monitor shall review the extent to which the de-
fendants have complied with this Decree.

* * ¥

d. The monitor shall receive and investigate reports of
alleged non-compliance with the provisions of this Decree from
counsel for the plaintiffs and from other interested persons . . . .

* * *

g. 1If either the monitor or either party is dissatisfied
with the result of the formal conference held in accordance
with subparagraph (£), above, the monitor shall conduect, or
retain a qualified hearing officer to conduct, an evidentiary
hearing regarding the question of compliance raised by the no-
tice provided defendants pursuant to subparagraph (e) above . . . .

& * *

h. Recocmmendations made by the monitor shall not be im-
lemented except on motion by either of the parties or by the
purt, after notice and an opportunity for all parties to be
=
Plaintiffs point out that the Court Monitor and the Court must have jurisdiction
to review conpliance if the Decree is to have its intended effect. This was
the very reason for the creation of the position of Court Monitor. The State
administrative appeals procedure found in section 256.045 is clearly inadequate
for monitoring compliance by the Cormissioner because the Commissioner himself

has the final administrative voice, Minn. Stat. Ann. § 256.045(5) (West 1982),

and the only avenue of further appeal is through the Minnesota state courts.

cemes inte play vwhen a resident objects to a propesed placement. 3Iw contrast,
. zrzsznt arcesding is concernmed with the issve of compliznce with a dis-
charge plan that has been agreed to by all concerned.

B. A4bsrention

Defendants argue that this Court should abstain pending Minnesota Supreme

Courtc review of Lindstrom v. State, No. 9273 (¥inn. Dist. Ct., 9th Judicial

Dist., Dec. 10, 1981), appeal filed sub nom., Swenson v, State, No. 82-34 (Minn.

Jan. 11, 1982). As grounds for their position, defendants argue that the iden-
tical issue of whether a retarded citizen's DAC can be reduced to three days is

posed in both proceedings. Defendants cite Railroad Comm'n of Texas v. Pullman

Co., 312 U,S. 496 (1941), Younger v, Harris, 401 U.S. 37 (1971), and numerous

Federal court decisions decided under these two cases as authority for abstain-
ing. Succinctly stated, Pullman requires that "when a federal constitutional
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clain is premised on an unsettled question of state law, the federal court
should stay its hand in order to provide the state courts &m opportunity to
settle the underlying state-law question and thus avoid the possibiliry of un=-

necessarily deciding a constitutional question." Harris County Comm'rs Court

" ¥. Moore, 420 U.5. 77, 83 (1975). The essence of Younger 4s that “a federal
court should not enjoin a state criminal prosecution begun prier te the institu-
tion of the federal suit except in very unusual situations, where cecessary to

prevent.;fmediate irreparable injury." Sxwels v, Mackell, 401 U.S. 66, 69

(1971). A number of casas have extended the Younger doctrine into the quasi-

criminal and civil sphera. See, e.2., Trainor v. Hernandez, 431 U 5. 434 (19773}

Judice v, Vail, 430 U.S, 327 (1977); Buffiman v, Pursue, Ltd,, 420 7.8, 592

(1975).

It is immediately apparent that the Pullwman 2nd ggggggg lines of author-
ity are inapplicable here., Lindstrom is a challenge under State law to the
Cormissioner's interpretation of a State reguletion, while the present motion
for enforcement is concerned with the Commissioner's obligztions under paragraph
26 of the Consent Decree. The Court does not even reach any conclusions on the
State law issues that are being litigated in Lindstrom, Moreover, the Court
has not found & State law unconstitutionai and the Court is not proposing in
this Menmorendum Crder to enjoin an ongeing State proceeding or the enforcement
of a State law, Defendancs' argument for aﬁstention must ﬁe rejected,

€. Qertification

Purgnant to Minn. Stat. Ann, § 480.061 (West Supp. 1982), defendants have
moved to eceriify the following legal issue to the }innesota Supreme Courpt:
"whether, under Minneseta law, g Minnasote county may reduces DAC services fﬁr
a penrally retarded person from five days a week bto three days a week.™ Defénd-
ants grgue that although this guestion is before the Miﬁnesota Supreme cgurt in
Lindsirom, certification of the question may hasten a decision in that case.

Once agein, defendanis exy in zcserting that a decision in Lindstrom will
control the present motion which is eoncerned with the Cormissioner's obliga-
tions under paragrzph 26 of the Comsens Decree.ls Certification of the guesrion
posed by defendants i5 not warranted. |
V. 60nciusion

Paragraph 26 of the Consent Decree was formulated to prevent the dumping
of State hospital residents in the commnity without attention to their contine
ving individuzl needs. The appropriate commmnity services for each discharged
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resident are specified in his or her discharge plan, and any deviation from this
plan can only be made for reasons of the individual needs of the class member.
The structure of paragraphs 1 and 26 of the Consent Decree as well as the other
relevant provisions demonstrate that the Commissioner is responsible for assur-
ing that appropriate community services are provided to each discharged resident.
fn the present case, the threatenced reduction in DAC services for Bruce L. would
be a violation of paragraph 26 of the Consent Decree. Although the Commissioner
—~-in*ains that hz has done cverything he can to assure | . ovisin of services to
zruce L., the Court remains uncouvinced at this time, —1

IT 1S ORDERED THAT:

1. The defendant Commissioner of Public Welfare, his successors in of-
fice, ané all persons in active concert or participation with him, shall forth-
with tzke whatever action or a2criions may be necessary to assure tha: Bruce L.

csnter services at tne Nobles Councy DAC

on 2 full cay, full time basis until such time as a modification of his DAC
programming is made in accorcdance with the provisions of the Consent Decree on
the basis that such modiZficacion is necessitated and justified to mezet his in-
dividual need.

2. Defendants' motion for certification of legal issues to the Minnesota
Suwvnreme Court is denied.

Judgment will be entered as ordered.

/s/ Earl R. Larson !
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Sta.es

7.

8.

FOOTNOTES

The class member is referred to by £irst name and last initial in order to
preserve his privacy and the confidentiality of his records.

The discharge plan provided that, until the new Nobles County DAC building

was completed, Bruce L. would receive developmental programming through the
Nobles County DAC at the Ridgewood home. Bruce L. started attending the DAG
progrm in the new building soon after Januwary 1, 1982,

The Covrt Momitor deteils an extensive sequence of events between the time
of the September 3, 1981, letter and the Court Monitor's report. See
Paragraph 26 Hearing Findings of Fact and Recommendations at 6-9 (April 7,
1982).

Dufendants suggested thot Bruce L. did not face any imvediste redugtion in
services, They maintained that during the remsinder of June the Ridgewood
group home would have two interns who could assist in day programming. They
argued further thar there would be no difficulty during the wonth of July
because the Nobles Couniy BAC is closed for summer recess and the group home
has additional staff for day programs. Contrary to plaintiffs' positior
that Bruce L. faced a rzducticon to two or three days per week, defendants
seezmed to anticipare en ultimate reduction to three days per week,

This is in accordance with z policy recently enzcted by the Commissicner.
Ses Minmasota Department of Public Welfare, The Responsibilities of DLA.C.
Bozrds in Admission/Discherge of Participants Eligible for Services under
Minnesota Statutes 252.23 (May 4, 1982)(Court Monitor Hearing, Ex., 34
Fab. 5, 1982})).

Pleintiffs suggested that demission from Ridgewcod might lead to the return
of Bruce L. to Braiznerd State Hospiral, Defendants denied that this would
resule.

The Court Monitor allocated the burdems of proof on plaintiffs and defend-
ants as follows:

In a case such as this one where the care and sexvices
provided te an individual zre in issue, the initial burden
rests with the plaintiff to show first that there has been 2
change in the scope and level of services specified in the
discharge plan and the subsequent plancs adopted by Interdisci-
plinary teams regerding the individuzl, and second that such
change in the sarvices was made for reasons other than an
egszsEmenc of the individuel's needs . , . . Once the plaintiff
Las acguired such informztion and challenged such modification
meeting the burdans set forth above, the defendant must insure
that the county responsible for cormunity placenment is vsing
all available Funding aproprizted for purvoses of providing
DAC services and that the individual clzss member is continulng
to receive DiG services vhich are "appropriate" as mandated by
peragraph 26 of the Consent Decree. Paragraph 26 Hearing
Findings of Fact 2nd Recommendations at 21-22 (april 7, 1982).

hs 16 - 22, 27 - 33. There are saveral provisions-

Defendants cite peragrichs
ce epseial emphzsis upon, Peresgraph 16 states:

that defendente iz
Mentally reczzded persons shall be admitted to state institu-
tions only when no appropriate cosrunity placement is avail-
able. The county has responsibility for locaring an appro-
priate commwnity plzcement, or, in the event that none exists,
inswring that such placement is developed. In accordance with
whatever suthoriry is granted by siatute and rule the Commis-
sioner shall assure that counties perform their duties with ye-
spect to community placements.

Defendants argue that this provision c¢learly refleccs the structure of the
CSSA and thar it limits the respomsibility of the Comrissioner to his
authority under State law to supervise and set standards. Paragraph 22
provides:
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10,

13.

14,

15.

Footnote B, continued.

The parties acknowledge that Minnesota law places the responsibil-
ity for establishing a continuing plan of after-care services upon
the counties, Accordingly, prior to a resident's discharge from
an institution, the copunty sccial worker, in cooperation with the
resident, the parents or guardian, community service providers,
ant the interdisciplinary team shall formulate 2z discharge plan . . . .

Defendants find this provision is notable for its express reference to the
role of the counties under the C555 and for its allocation of responslhll-
ity to the county social worker. Faragraph 27 says:

A state hospital resident or the resident's rcarent or fuardian may ob-
ject to a oroposed couzunity placement by zppealing the placemant de-
cision pursuent to Departwent of Public Welfare Rule 185, vwhich pro-
vides appeal procedures under Minn. Star, § 256,045, social service
appeal,

Defendants point out that paragraph 27 directly incorpeorates a State stak-
utory mechenism for residents to appeal community placement decisions.

Defendants show that plaintiifs originally scught to stop all State hos-
pital admissions under pavazraph 16 or, at lsast, to make the Cormissioner
resbo“-ible for locating cormmunity placements. Plaintiffs’ original pro-
posal for paregr raph 21 did not say thaq the county would use the amnual as-
sessnment 2long with the Comnissioner in planning community services. As
first drafced by plazintiifs, paragraph 22 did not contain the ultimately
adppted languege which acknowledges 'that Minnesota law places the respon-

sibilicy for establishing a continuing plan of afrer-care services upon the |

counties," Also, the original version of paragraph 22 did aot include the
finally =greed upon role for the county social worker in the preparation
of the discharge plan and the post-placement assegsment.

This pattern is reflected in paragraph 23 of the Consent Decree which pro-
vides that il the county social worker does not submit the reguired para-

graph 22(e) posi-plzcement assessment, "[tlhen the Commissioner shall as-

sure that such an assessment is conducted."

The Court alse drew upon Department of Public Welfare Rule 1B5.

Pleintiifs cize ¥inn. Stat, Ann. §§ 256.343(6), 256E, 031}, 23BE.03(2)
23E,05(3) (L) (Fesc 1%82), Pla‘nt1r:5.iﬁemcran&um in Support ol Motio
G=der Enfsreing Cr-piliance with Taragraph 26 ar 35-34.

In their motion for enforcement plaintiffs follow the recormendation of the
Court Foniter and move for an order reguiring that full time DAC should ceon-
tinue "until such time 25 a medification of his DAC programming is made by
hig interdisciplinary team on the bzsis thar such medificacion is necessi-
tated and justiied to meet his individual need.”™ Defendants objeet that,
uncer parayraph 22 of the Consent Decree, responsibility for the discherge
plan falls first on the county social worker assigned to Bruce L. Withoutr
stating an ppinion on the merits of this dispute, the Court finds that the
ferue of modificarion of 2 discharge plan has not besn adeguataely briefed.
Accovd1w 1y, the rfourt hes modified rhe proposed form of order as indicated

the text zczompaaying this nore.

This Court has retained jurisdicticn under paragraph 111 of the Comsent
Decree. o

The Scate district court in Lindstrom recognized the difference between the
State law issues it was deciding and the question of compliance with the
Consent Decrae:

We are not so sure that "possidle violation of the ¥Welsch deinsti-
tutionalization requirement due to DAC service reductions remains
speculative at best" ag comnktended in the Stace'’s brief, Heowaver,
the porential problem remeins that ef the Cormissioner of Public
Welfare and the U.S. District Court. Slip op. at 9.
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